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STATEMENT.

This appeal is ancillary to the main case which was on

appeal here as The German Savings & Loan Society, Ap-

pellants, v. William L. Tull, et al.
}
Appellees, No. 1096.

This appeal embraces the claim of L. B. Nash and L. G.

Nash, co-partners as Nash & Nash, against the three Tull

children, William L. Tull, Dora May Seeley (formerly



Dormitzer), and Ernest B. Tull, for attorney's fees for

services in the main litigation above referred to.

Briefly, this cause arose as follows: In 1886 F. M. Tull

and his wife were the owners, in community, of certain real

estate situated in the business district of the city of Spokane.

F. M. Tull had negotiated a loan on that property with

the German Savings & Loan Society, but before the papers

were signed Mrs. Tull died, leaving under the laws of the

state of Washington an undivided one-half interest in that

real estate to her three minor children, William L. Tull

Dora May Tull and Ernest B. Tull. As neither F. M
Tull nor a guardian of the children could mortgage the chil

dren's interest, attorneys for the Loan Society and F. M
Tull arranged certain probate proceedings whereby the chil

dren's interest was transferred to F. M. Tull, apparently for

cash but in reality without any consideration. Then the

Loan Society made the loan to F. M. Tull, in whom was

the entire title of record. This loan was afterward repaid

in full and new loans for $120,000 made by the Society to

F. M. Tull, secured by mortgage given by F. M. Tull on the

property. Thereafter, F. M. Tull being delinquent on the

loans, the mortgages were foreclosed and the property bought

in at the foreclosure sale by the Loan Society.

In 1897, Nash & Nash, as attorneys for Dora May Dor-

mitzer and William L. Tull, brought suit in the State Court

against the Loan Society, el ah, making the minor brother,

Ernest, a party defendant, in which suit they sought to have
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one-half of the property restored to the three children. A
guardian ad litem was appointed for Ernest. The case was

tried and decided against the children; but on appeal to the

Supreme Court of Washington this decree was reversed, the

probate proceedings declared void and the children held

entitled to an unincumbered, undivided one-half interest in

the property (23 Wash. 132.) The Loan Society took the

case by writ of error to the Supreme Court of the United

States, where the decree of the Supreme Court of Wash-

ington was affirmed (192 U. S. 125.)

In 1 90 1 a suit was brought in the state court on that

decree for partition and an accounting, it was removed to the

Circuit Court of the United States and a decree rendered for

complainants, but on appeal this Circuit Court of Appeals

remanded the case to the state court for want of jurisdiction

(116 Fed. 471.)

Thereupon, in June, 1902, this suit was brought in the

Circuit Court of the United States for the District of Wash-

ington, William L. Tull and Nash & Nash being complain-

ants, Nash & Nash being their attorneys and the Loan So-

ciety and the two children, Dora May Seeley and Ernest B.

Tull, being the defendants. In the bill of complaint

(Record, p. 19 $), Nash & Nash set up a claim for attorney's

fees against their client, the complainant William L. Tull„

for 50 per cent of his recovery and against Dora May Seeley

the defendant for 35 per cent of her recovery, and bv an

amendment, for an indefinite amount against the minor,

Ernest B. Tull (p. 21.)
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Answers were filed by the three children denying these

allegations of Nash & Nash. No technical question as to

the form of the action was raised, but the children set up

their several defenses on the facts.

F. W. Dewart was appointed guardian ad litem for the

minor Ernest B. Tull and represented him throughout. F.

W. Dewart also solely represented Dora May Seeley in this

suit and represented William L. Tull as against the claims

of Nash & Nash.

The testimony on the matter of attorney's fees for Nash

& Nash, taken by depositions and before an examiner, is all

included in the record herein.

His Honor, Judge Hanford, rendered a decree allowing

Nash & Nash 50 per cent from William L. Tull, 35 per

cent from Dora May Seeley and $2000. from Ernest B. Tull

(p. 175.) No opinion was rendered by Judge Hanford

other than in the decision of the main case. He says,

"Money coming from the proceeds of the sale to Mrs. Dor-

"mitzer and William L. Tull will be divided as the Court

"shall hereafter determine, allowing to Nash & Nash what

"is due them according to their contract." (Record on main

appeal, p. 370.)

An appeal was duly taken from that decree by the three

children, Dora May Seeley, William L. Tull and Ernest B.

Tull, and as the facts of each are distinct they will be dis-

cussed separately hereafter.

The following are the assignment of errors filed, on which

the appellants rely:
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ASSIGNMENT OF ERRORS.

And now on this 17th day of November, 1904, comes

William L. Tull, one of the complainants herein, and Dora

May Seeley and Ernest B. Tull, two of the defendants herein,

and feeling aggrieved by the judgment and decree rendered in

this cause on the 23rd day of May, 1904, in favor of Lucius

B. Nash and Lucius G. Nash, copartners doing business as

Nash & Nash, complainants herein, and desiring to appeal

from the said judgment and decree to the Circuit Court of

Appeals for the Ninth Judicial Circuit, say that the said de-

cree in said cause is erroneous and against their just rights, for

the following reasons:

First. That the Court erred in holding that William L.

Tull agreed to give Nash & Nash any greater amount than

twenty-five per cent of the property recovered, in case the

costs of the litigation were paid by said Tull.

Second. That the Court erred in not holding that the

purported contract of William L. Tull to pay Nash & Nash

fifty per cent of the property recovered was obtained by the

fraud and deceit of Paul Dormitzer, the agent of the said

Nash & Nash, and was null and void.

Third. That the Court erred in not holding that twenty-

five per cent of the property recovered was the amount agreed

to be paid by William L. Tull to Nash & Nash and the costs

to be paid by said Tull.

Fourth. That the Court erred in not holding that twenty-

five per cent of the property recovered was a fair and reason-



able compensation to Nash & Nash for the services rendered

William L. lull.

Fifth. That the Court erred in holding that Dora May

Seeley agreed to give Nash & Nash any greater amount than

twenty-five per cent of the property recovered, for conducting

the entire litigation necessary to recover the property belong-

ing to her.

Sixth. That the Court erred in not holding that twenty-

five per cent of the property recovered was the amount agreed

to be paid by Dora May Seeley to Nash & Nash for conduct-

ing the entire litigation necessary to recover the property be-

longing to her.

Seventh. That the Court erred in not holding that Nash

& Nash had broken their contract with Dora May Seeley to

conduct the entire litigation necessary to recover the property

belonging to her.

Eighth. That the Court erred in not holdingT:hat twelve

and one-half per cent of the property recovered was a fair and

reasonable compensation to Nash & Nash for the services ren-

dered Dora May Seeley.

Ninth. That the Court erred in not holding that all

claims of Nash & Nash for any services that might have been

rendered Ernest B. Tull, a minor, by Nash & Nash or his

guardian ad litem, in the cause begun in the State Court, were

concluded and determined by the judgment and decree ren-

dered in the Superior Court of Spokane County, on March

2, 1901.

Tenth. That the Court erred in not holding that all
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claims of Nash & Nash against Ernest B. Tull, a minor, for

alleged services prior to the pending suit, are res adjudicata.

Eleventh. That the Court erred in holding that Nash &

Nash rendered any services to Ernest B. Tull, a minor, in

the present suit.

Twelfth. That the Court erred in holding that Nash &

Nash were entitled to any payment from Ernest B. Tull for

any pretended services rendered in the pending suit or in any

other suit.

Thirteenth. That the Court erred in allowing Nash &

Nash any amount against Ernest B. Tull.

Fourteenth. That the Court erred in allowing Nash &

Nash any greater amount against Dora May Seeley than

twelve and one-half per cent of the property recovered.

Fifteenth. That the Court erred in allowing Nash &

Nash any greater amount against William L. Tull than 25

per cent of the property recovered.

Sixteenth. That the Court erred in allowing Nash &

Nash any percentage of the rents and profits of the property

recovered by William L. Tull and Dora May Seeley.

WHEREFORE, The said WT
illiam L. Tull, Dora May

Seeley and Ernest B. Tull pray that the said decree be re-

versed and that said Court be directed to enter a decree in ac-

cordance with their respective prayers.

Frederick W. Dewart,

Solicitor for William F. Tull, Dora May Seeley

and Ernest B. Tull.
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ARGUMENT.
Dora May Seeley.

It was alleged in the bill that Dora May Seeley had

agreed to give Nash & Nash a contingent fee of 35% of the

amount recovered. (P. 203).

For answer Dora May Seeley denied this and for an af-

firmative defense alleged that in 1897 Nash &: Nash had con-

tracted to carry on the entire litigation on her behalf for a

contingent fee of 25%, but that after representing her in the

State Court, Nash & Nash had broken their contract, had not

represented her in the Federal Court in the necessary litiga-

tion but had made her a party defendant to the suit for parti-

tion and accounting, in which W. L. Tull and Nash & Nash

were complainants. That she was forced to employ counsel

to represent her and to carry on the litigation in her behalf.

She alleged that she had agreed to pay them 257^ for the

entire litigation, that they had performed not to exceed one-

half of the required services and therefore she offered to pay

them i2}4% of her interest in the real estate recovered (pp.

11-15.)

The testimony on behalf of the complainants was by the

complainants L. B. Nash and L. G. Nash.

L. G. Nash testified that a contract in writing was entered

into in April, 1897, and that the contract had been lost (p

95.) That the only provisions of the contract were that she

was to pay Nash & Nash 35^ of the sum recovered in the

actions (pp. 95, 1 17.) That the contract was drawn by the



witness after many conferences with the client, was written

out by him and taken out to her home where she signed it,

no one else being present (p. 132.)

L. B. Nash testified that Dora May was a girl he had

known from her girlhood, she had gone to school with his

daughters and he had frequent talks with her, she looking up

to him in regard to these matters, (pp. 137-148.) That the

contract was an oral contract made by himself with Dora

May, that he personally was present and made the contract

with her, it being merely an oral agreement. He could not

give any particulars of the agreement except that Nash &

Nash were to have 357c of the sums recovered (pp. 137, 138,

147, 148.)

Dora May testified that she as a girl had known Judge L.

B. Nash and his daughters, that she paid little attention to

particulars of the litigation, but, having confidence in Judge

Nash on account of their personal relations, she left things in

his hands. That both Judge L. B. Nash and L. G. Nash al-

ways spoke of having 25^ of the sum recovered for their

share, and no mention was made at any time of any other sum.

That she never executed any formal contract, never signed

any paper at her house, that at the office of Nash & Nash she

signed some papers which she was told were necessary to open

the suit, that if there was anything in any of these papers

about a V'
r

' contingent fee, the matter had been misrepre-

sented to her. That the first time she heard anything about

35
r
/r was in 1 901, when she being in Chicago, heard they had
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filed an attorney's lien against her interest for 35
r
/c. She im-

mediately wrote Nash & Nash that she did not understand

why they had done this, that she had agreed to give them

25%, and wanted a statement of the case from them. That

they immediately answered asking her what compensation

she considered proper and was willing to give (pp. 36, 37,

40, 52, 54, 84.) W. D. Scott testified that before Nash &

Nash came into the litigation Scott and Jones, Voorhees &

Stephens had a written contract with Dora May to carry on

the complete litigation for her for $2500, that later these

people withdrew and released the contract (pp. 171, 172.)

The record shows that after the litigation was begun in

the Federal Court, Nash & Nash never represented Dora

May in any way, that they made her a defendant in the suit,

they being of the complainants; that she appeared by her own

attorney, F. W. Dewart, that she filed her answer and cross

bill, her attorney Dewart took the testimony in her behalf,

argued the case for her, filed briefs for her, and is the only one

who has represented her since that time.

On the facts shown herein we maintain

1. That the only contract with Dora May was an oral

one for 2$% of the sums received.

2. That Nash & Nash broke their contract and have no

rights thereunder.

3. That 1 2 '/.
r/

( offered by Dora May is all they earned

even under this contract, and is more than equity on her part.

Nash & Nash began working on the case as attorneys for
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Dora May in December, 1896, or January, 1897, (pp. 95,

134, 135, 170.) The complaint drawn by them was verified

April 7, 1897 (Main Record p. 61.) The date of the ar-

rangement for attorney's fees was fixed by L. G. Nash as

April (p. 93) and by Dora May as March (p. 13.) It was

some months, in any event, after Nash & Nash had become

her attorneys in the case.

Judge L. B. Nash and Dora May both testified that

Judge Nash sustained toward her, practically a fatherly rela-

tion, and she placed all confidence in him and put herself in

his hands.

The question of the amount of the attorneys fees was

talked over and Dora May insists that she never heard any

amount mentioned except 25%. In support of her statement

is the fact, not contradicted, that just as soon as she heard

they claimed 35
r
/r she wrote them protesting that they had

agred on 25% and asking them for an explanation. In reply

they wrote asking what compensation she considered proper

and asking what she was willing to give. Facts which are en-

tirely inconsistent with the present claim of Nash & Nash.

The testimony of the two Nashes with regard to their

claim is directly contradictory. One claiming that the con-

tract was in writing signed in his presence, when no one eke

was present, the other claiming that the contract was oral,

made in conversation with him. And although the contract

involved over $15,000 for them they are unable to give a

word of the contract except 35%.
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The testimony of W. D. Scott shows that Scott and

Jones, Voorhees & Stephens, lawyers of ability and high

standing, who preceeded Nash & Nash in the litigation, had

contracted with Dora May to perform the same services for

her for less than 15% of the amount received.

We insist that complainants have entirely failed to prove

their allegations, according to the ordinary rules of proof.

The only thing on which the two complainants agree is as to

the amount, that is 35%. This is specifically denied by Dora

May, and she denied it and protested to them just as soon as

she heard they claimed it, and in answer they did not assert

that they had any agreement, but simply asked her what she

thought was right and what she was willing to give. And it

is not reasonable that she would have agreed to 35% when

she could get as good lawyers as these were for less than 15%.

We say that they have failed to prove their case according

to the ordinary rules of weight of evidence, but the rule in

this case is much heavier against them. The rule as to proof

of contract between parties sustaining confidential relations is

very different. The relations between Judge Nash and Dora

May were not only attorney and client, but were almost the

same as parent and child or guardian and ward.

In Story's Equity Juprisprudence it was said (Vol. 1, Par.

308 et seq) :

"As to the relation of client and attorney * * * the law,

"with a wise providence, not only watches over the transac-
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"tions of parties in this predicament, but it often interposes

"to declare transactions void which between other persons

"would be held unobjectionable * * * The burthen of es-

tablishing its perfect fairness, adequacy, and equity is thrown

"upon the attorney, upon the general rule that he who bar-

gains in a matter of advantage with a person placing a con-

"fidence in him is bound to show that a reasonable use has

"been made of that confidence—a rule applying equally to all

"persons standing in confidential relations with each other."

The cases generally hold that after a fiduciary relation be-

tween attorney and client has commenced, an agreement

between them respecting the attorney's compensation for ser-

vices rendered and to be rendered will be jealously scruti-

nized, and cannot be supported without clear proof on the

part of the attorney that the amount stipulated for is a fair,

reasonable, and just remuneration for his services. White v.

Tclliver, 1 10 Ala. 300; Dickinson v. Bradford, 59 Ala. 581

;

Planters Bank v. Hernberg, 4 Cold. 531 ; Rose v. Mynatt, 7

Yerg. 30; McMalien v. Smith, 6 Heisk. 167; Newman v.

Davenport, 9 Baxt. 938.

Many of the authorities hold that all dealings between

attorney and client for the benefit of the former, and including

contracts made after the commencement of the relation, for

the attorney's compensation, are not only regarded with jeal-

ousy and closelv scrutinized, but that they are presumptively

invalid on the ground of constructive fraud, and that such

presumption can be overcome only by the clearest and most
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satisfactory evidence. This rule is said to be founded on pub-

lic policy, and to operate independently of any ingredient of

actual fraud, or of the age or capacity of the client, being in-

tended as a protection of the client against the strong influ-

ence to which the confidential relation naturally gives rise

:

Thomas v. Tamer, 87 Va. 1 ; Elmore v. Johnson, 143 ///.

513; Bibbs v. Smith, 1, Dana 5 80.

Thus in Shropshire v. Ryan, 1 1 1 la., 677, it is said: "The

"confidence reposed in the attorney by the client, or in the

"trustee by the cestui que trust, is so carefully guarded by the

"law that it places the burden of proving the entire fairness

"of the pecuniary transaction between them upon the attorney

"or trustee. And where a contract is entered into between

"them it is presumed to be fraudulent."

In Hilchings v. Fan Brunt, 5 Abb. Prac. N. S., 272, a less

harsh rule was laid down: "In considering such a transac-

tion it may not perhaps be necessary to go to the extreme

"length of some of the cases which hold that where a security

"is thus taken, the absolute presumption of unfairness arises

"whenever the relation of counsel and client exist (Evans v.

"Ellis, 5 Den., 640; Howell v. Ransom, 11 Paige, 538), but

"it is proper to invoke the well-settled doctrine announced by

"this Court in Nesbit v. Lockman (34 IS . Y., 167) that the

"law looks upon such a transaction with great suspicion, that

"it will be regarded with jealousy and scrutinized with care,

"and that the presumption is against the propriety of the

"transaction." Brock v. Barnes, 40 Barb., 521; Ryan -v.

Martin, 18 Wis., 672; AHard v. Lamirande, 29 Wis., 502.
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In Elmore v. Johnson, 143 ///., 513, the Court held that

a client was at a great disadvantage in giving a contract to the

attorney for a part of the property to be recovered, saying

:

"In case of the contract above indicated, the client is at a

"great disadvantage. The value of the property in litigation

"depends upon the result of the litigation, and, being unable

"to understand the legal aspects of the case, he is unable to

"foresee what such result will be. He must rely, not upon his

"own judgment, but upon the judgment and statements of

"his attorney. Moreover, he is unable to judge as to the

"value of his attorney's services, because he cannot know what

"legal steps are necessary to be taken in the conduct of the

"case. The advantage is overwhelmingly on the side of the

"attorney where such a contract is made. Whatever may be

"the rule as to a purchase by an attorney from a client we

"think that, where the title to property is so involved in litiga-

tion that the value of the property depends upon the decision

"as to such title, a contract made during the pendency of the

"litigation to compensate the attorney for his legal services

"with a part ot the property involved therein should be held

"to be voidable at dhe election of the client, irrespective of

"the fairness or unfairness of the contract, provided such

"election is exercised within a reasonable time. Such a rule

"as this is demanded by public policy, and in the interests of

"the wholesome administration of justice."

And in the case of a contingent fee, it requires a large pre-

ponderance of the evidence to sustain the claim as well as re-

quiring proof of uberima fides.
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"This brings forward for consideration the question as to

"whether the contract is supported by a preponderance of

"the evidence. To constitute a contract, there must be a free,

"mutual assent. 7 Am. & Eng. Enc. Law, 2d. ed. p. no.

"As heretofore shown, defendant was placed in an unfair

"position by the proposers, and was not dealing with them at

"arm's length. Even with this unfairness it is hard to say

"that he assented to the proposition made by one of them."

Dorr v. Camden, {W. Va.) 65 L. R. A., 348.

In 5 Am. & Eng. Enc. Law, 2d Ed. P. 827, the principle

of law governing contingent fes is given as follows: "It may

"be stated as a well-grounded rule that a contract for a con-

tingent fee must be made in good faith, uberrima fides, with-

"out suppression or reserve of fact or apprehended difficulties,

"or undue influence of any sort or degree, and the compensa-

"tion bargained for must be absolutely just and fair, so that

"the transaction is characterized throughout by all good faith,

"to the client."

Attorney and client sustain to each other the severe rela-

tion of trustee and cestui que trust, and their dealings together

are subject to the same intendments and imputations as those

which obtain between the trustees and their beneficiaries.

Yonge v. Hooper, 7 x Ala. 1 19.

In in re Mayer, 84 Hun. 539, it was said:

"A contract made by an attorney with an heir or next of

"kin, by which he is to receive for his services a large share of

"his client's interest in an estate is always regarded with
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"suspicion; and, if the attorney seeks to enforce it, the burden

"is on him to show that the contract was fair and just, and

"that his client acted understandingly, and with full knowl-

"edge of all the facts connected with the transaction. Ford v.

"Harrington, 16 N. Y., 285; Evans v. Ellis, 5 Demo, 640;

"Haight v. Moore, 37 N. Y. Super. Ct. Rep., 161; Mason

"v. Ring, 3 Abb. Dec., 10."

These few from many authorities, all to the same effect,

are sufficient to show what the law is in this case and to cause

complainant's claim to be rejected thereunder. We believe

compkinant's proof was insufficient under the rules for ordi-

nary transactions. And it certainly falls far short when this

strict rule is applied. In fact, the case in hand shows the

reason for the rule. Dora May, putting all her confidence

and trust in her fatherly adviser and counsel, agrees that they

shall have 25^? of the sums recovered in the litigation, has no

formal witnesses, asks for no formal contract, and four years

later is confronted by the father testifying that she agreed to

give them 35% and by the son testifying that she entered into

a written contract with him to give them 35%, but that the

contract involving over $15,000 had been apparently so little

considered that it was mislaid and lost, and they are unable to

give a single one of its conditions.

Under the rules of law applicable and under the testimony

herein, we submit it is not possible to hold that it was ever

agreed that Nash & Nash were to have any other sum than

2; f
', of the sums recovered, such 2^% in this case amounting

to some $12,000.
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The witnesses all agree that, whatever the amount, Nash

& Nash were to carry through the litigation for the contingent

fee, and that the suit in the Federal Court is a necessary part

of that litigation. Thus L. G. Nash says: "This action is but

"a continuation of the action begun in the Superior Court;

"it is all one piece of litigation." (p. 109).

It is much more than four years since the decree was ren-

dered by the Supreme Court of Washington, and though the

litigation has been in progress every moment since, the chil-

dren have not been in possession of the property and have

not yet received a cent from the property. The agreement

between Nash & Nash and Dora May covered this part of the

litigation.

But Nash & Nash have failed to carry out their part of

the contract. At the conclusion of the work in the State Court

they abandoned Dora May and have done nothing for her

since. They not only failed to represent her and to prosecute

the litigation in her behnlf, but they even sued her in person.

It was not necessary to make themselves parties to the

action. A contingent fee does not make a lawyer a party to

the action, nor does an agreement for a certain percentage

make him a necessary party.

Gilchrist v. Brande, 58 Wise. 184.

McDonald v. Chicago R. Co., 26 loiva, 124.

There is no reason why they should not have made Dora

May a party plaintiff and represented her, but without reason

or word they dropped ;ill relations with her as attorneys.
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Dora May was compelled to engage attorneys to prosecute

her rights and defend her interests. Certainly Nash & Nash

cannot obtain compensation for the work which they never

did, and for which work, Dora May is obligated to other at-

torneys.

Nash & Nash offer no excuse or explanation for their fail-

ure to carry out their contract, there is no claim that it was

through any fault of their client. Such a showing would

change the rights entirely. As was said in Southern Natl.

Bank v. Curtis, ( Tex.) 56 S. W. 911:

"The equitable principle which allows reasonable compen-

"sation lor services already rendered, where the act of the

"client, without fault of the attorney, prevents the latter from

"earning his fee under the contract, cannot be applied to a

"case where the attorney is in fault from beginning to end,

"without a manifest perversion of that principle."

The contract is an entire one. As was said by L. G. Nash

"it is all one piece of litigation" and a contract to perform the

legal services necessary in that litigation is an entire contract.

Eliot v. Lawton, 7 Allen, 274; Underwood v. Lewis, 2 0. B.,

306. Of course there being a breach of the contract on their

part, Nash & Nash cannot recover under the contract.

As was said by the Court of Appeals of New York State

:

"But the concession that the plaintiffs were equitable as-

signees under the agreement by no means establishes their

"right to a specific performance. The consideration of the
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"assignment was their undertaking to render the services men-

tioned. If they have not performed the agreement on their

"part, but have failed or neglected to perform it, and per-

formance was not prevented or excused by the act or conduct

"of the defendants, plainly they have no standing in a court

"of equity to insist upon a specific performance of the agree-

"ment in their favor. The consideration for the agreement

"of the defendants was wholly executory, and was the promise

"of the plaintiffs to render the services specified. The per-

formance of the services was, in effect, a condition, and non-

performance by them would defeat their equitable right. It

"is well settled that, to entitle a plaintiff to specific perform-

ance in equity, he must show, as a condition precedent 'per-

formance, or at least a willingness to perform, on his part.'

"Gray v. Murray, 3 Johns, Ch 179; Pom. Eq. Ju. Par. 1407;

"May v. Schuyler, 43 N. Y. Super. Ct. 107; Holmes v.

"Evans, 129 N. Y. 140."

The cases go much further than that and even hold that

on the breach, by an attorney, of his contract for services, he

not only cannot recover under his specified contract, but he

cannot recover on a quantum meruit for the value of the serv-

ices rendered.

"We have no doubt that the general employment of an

"attorney to defend a case is an entire contract, or that, if

"the contract is terminated by his withdrawal from the case

"without cause, or he is discharged for justifiable reasons, he

"cannot maintain an action for the value of his services.
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"Holmes v. Evans, 129 N. Y. 140, 29 N. E. 233; Walsh v.

"Shumzvay, 65 ///. 471; McArthur v. Fry, 10 Kan. 233;

"Moyers v. Graham, 15 Lea, 57."

CaJiill v. Balrd, 138 CW., 691 :

"So that it seems to us that the plaintiff cannot, if his con-

tract with the defendant is an entirety, (as we held upon the

"previous appeal) recover for any services which he has ren-

dered to the defendant; because he failed, through profes-

sional neglect, to carry on the litigation as he himself ad-

"vised, and as he was directed to do by his client, acting under

"such advice and which he failed to do."Cole v. Robey, 63

Hun. 626.

See also Wright v. fFright, 16 Mo. App. 55 1 ; Bayard v.

McLane, 3 Har. 139; Walsh v. Shumzvay, 65 ///. 471.

And this is the rule however much the attorneys acted in

good faith. It was said bv the Court in Holmes v. Evans,

Supra and would seem to be applicable here: "It is found

"and the finding is fully sustained by the evidence, that the

"plaintiffs acted in good faith, and conducted the case of their

"clients with great intelligence and fidelity up to the time of

"their withdrawal from the case. Their abandonment of the

"case may have been a mistake, but we think it involved a for-

feiture of any rights under the contract of March 24,

"1890."

But we do not ask for this severe rule against complain-

ants herein. We wish to do equity. We are willing to be

generous. Nash & Nash performed services for Dora May
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in the State Court, and we desire to pay them for those ser-

vices.

The services in the State Court were the smaller part of

the legal battle. How extended and severe the services have

been in this Court the Court knows from its own observation.

Dora May agreed to give 25% for the entire litigation. She

now offers to give one-half that amount for the services per-

formed for her by Nash & Nash. Under Judge Hanford's

decision this will be $6,000. Judge Murray performed for

Ernest B. Tull the same services exactly that Nash & Nash

performed for Dora May. For those services Judge Mur-

ray was given $5,000 by the State Court (p. 223). While

Nash & Nash introduced no testimony whatever as to the

value of the services they had rendered, the Court will see

from the services rendered herein by other counsel, and from

the action of the State Court with regard to Judge Murray

for exactly the same services as were performed by Nash &

Nash for this client, that Dora May, in offering to allow Nash

& Nash I2y2 c
/c of the recovery, has been generous and has

offered to do more than equity.

We respectfuly submit that a judgment for I2>^7r gives

Nash & Nash more than they are legally entitled to under the

facts shown herein.

William L. Tull.

It was alleged in the bill that Willim L. Tull had agreed

to give Nash & Nash a contingent fee of $0% of the amount

recovered (p. 203.)
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For answer William denied this and for an affirmative

defense alleged that he was not of large mental capacity, but

was easily influenced by those about him. That in 1897 Paul

Dormitzer was the husband of his sister Dora May and was

his close friend and attorney. That in that year Dormitzer

was paid by Nash & Nash to go to California where William

was in prison, and get for the Nashes a contract of employ-

ment with regard to his interest in the estate of his mother.

That Dormitzer told him he ought to employ Nash & Nash,

that no one else could properly represent him, that they were

employed by his sister Dora May and that if he would agree

to give Nash & Nash 35% of the amount recovered that they

would carry on the litigation for him and pay all the costs

and expenses, which would be a large sum. That he never

agreed to give them 50^, and to his knowledge never signed

any such contract, that if his signature is on any such contract

it was obtained by fraud and deception of Dormitzer, his

friend and attorney who was acting as Nashs' agent. That

Nash & Nash have paid no costs in this suit, that he has never

in any way approved their claim, and that 25% is all that he

ever agreed to give them, if he was to pay the costs. He

prays for appropriate relief, (p. 5.)

The testimony on behalf of the complainants was simply

the introduction of a paper purporting to be signed by Wil-

liam. The paper itself was never in the record. Counsel had

the stenographer make a copy in the record, of the paper and

the original was never put in. (pp. 89, 90.)
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William testified at length regarding the matter. He

stated that Dormitzer, who was his sister's husband, had been

his close friend and also attorney. That Dormitzer had

come to him while he was confined in prison and told him that

Dora May had hired Nash & Nash, that they would do the

work cheaper than any one else for him as Dora May would

also pay them, that really there was no one else who could

take care of the case properly. That Dormitzer said Nash

would take the case for 35%. William demurred to paying

this much, saying that Scott, and Jones, Voorhees & Stephens

had agreed to take it for 20%, whereupon Dormitzer told him

that Nash & Nash would take it for 20% if William would

pay the costs, but that the costs would be large, about $400,

which Nash & Nash would pay if he would give them 3$
r
/c.

That he had no money and so on Dormit/er's representations

and solicitations finally agreed to pay the 35% under those

conditions. That Dormit/er brought him a paper to sign

which he said provided for 25% f° r Nash & Nash, they to

pay the expenses. That when he started to read it Dormitzer

said it was all right, and so he signed it and another paper

without reading them. He states that he does not think that

Xashes have any paper of his agreeing to give 50%, and if

they have he would like to see the signature to it. That since

that time he has never seen either of the Nashes and has never

had any letter or word from them, and that he never knew

they claimed 50'; until he heard of their filing the claim

against him. (pp. 45, 65, 6-7, 71, 73, 78.)

The testimony of William is plain and consistent through-
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out and is in accord with the probabilities of the case. We
call attention to some of the discrepancies in Nash's testimony

and some of the testimony and facts which tend to corrobor-

ate William.

L. G. Nash testifies that William volunteered the con-

tract and that Nash & Nash had no part in getting it, also that

Dormitzer went on his own account to California to get it

(pp. 113, 115), while Judge Nash testifies that Nash &

Nash furnished the money for Dormitzer and sent him down

(p. 139, 149). Dora May testifies that Dormitzer went

down at the expense of Nash & Nash, and that on his return

he was in high spirits, stating that he had succeeded in get-

ting William to sign a contract for Nash & Nash, (pp. 32,

33i 38)- William says that he never heard from Nash &

Nash since that time (pp. 46, 67, 73) and L. G. Nash says

that they never wrote him, though later he says they tried to

write to him twice (pp. 129, 130).

Nash says William and Dora were together in their of-

fice many times during May, 1897, (p. 154), but both Dora

and William deny this, Dora testifying that she never saw

William in Nash's office, and William testifying that he never

was in Nash's office, and that he has never seen either Nash

since April, 1897, (PP- 3 8 > 6 5> 67, 73).

Dormitzer saw William in California in April

1897, (P-9 1 ) the complaint was verified by Dora May, April

7, 1 897, ( Main Record p. 61 ) . The complaint was certainly

drawn and the suit probably begun before Dormitzer saw

William (p. 149.)
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While Nash & Nash claim to have a specific written con-

tract with William, they seem to have some question about it

themselves, for they claim also under a contract for 50%
made by Dormitzer under a power of attorney he held for

William (pp. 152, 153).

When the written contract was produced (p. 89) William

had no attorney, so no question was raised regarding it.

Later when F. W. Dewart was representing William he de-

manded to have the original contract produced, but Judge

Nash refused to produce it or to put it in the record, (p. 151.)

We submit to your Honors that complainants have failed

to make out their case, as claimed, against William. Wil-

liam testifies positively and clearly that he never signed a con-

tract for 50%, and asks to see it, but complainants fail and

refuse to produce the alleged contract. William testifies pos-

itively and clearly that Dormitzer agreed that Nash should

have 35% if he paid the costs or 20% if William paid them,

and this testimony is not disputed. It is true Nashes say Wil-

liam affirmed the contract orally in their office in May but

this is positively denied by William, who says he never was

in Nash's office, and he is corroborated by Dora May, who

says she never saw William in Nash's office, though Nash

says William and Dora were there together many times in

May.

Though having a contract with a client for over $20,000

they have never seen that client or had any communication

with him since 1897, when they began to represent him.
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The fact that William had a contract with Scott and

Jones, Voorhees & Stephens, lawyers of high standing and

ability, to do the same work for 20% or 25%; all of these

facts, coupled with the omissions, inconsistencies and contra-

dictions in the testimony of the two Nashes, seem to us a great

preponderance in favor of William's allegations and against

Nash's claim.

But as in the case of Dora May, the rule of law in this

case is very much stricter and requires much greater proof

and proof of many things not required in an ordinary con-

tract.

Paul Dormitzer was a clerk in Nash's office, and Nash

furnished the money and sent him down to California to

get this contract for them with William (p. no). Dormit-

zer sustained confidential relations with William as relative,

friend and attorney. This was known to Nash and was un-

doubtedly the reason for sending Dormitzer down. Dor-

mitzer took advantage of his relations with William to get a

contract and to mislead and deceive William as to what was

a proper amount to give and as to what paper he was sign-

ing.

The rule under such circumstances was laid down in

Sears v. Shafer, 6 N. Y., 268, as follows:

"A court of equity interposes its benign jurisdiction to

"set aside instruments executed between persons standing in

"the relation of pnrent and child, guardian and ward, phy-

sician and patient, solicitor and client, and in various other
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relations in which one party is so situated as to exercise a

controlling influence over the will and conduct and interest

of another. In some cases undue influence will be inferred

from the nature of the transaction alone; in others, from

the nature of the transaction, and the exercise of occasional,

or habitual influence."

In Perry on Trusts, Par. 202, it is said: "The client is

so completely in the hands of the attorney in relation to the

subject matter of litigation that it would be almost impos-

sible for him to enter into a free and fair contract in regard

to it. * * * This disability of an attorney continues

as long as the relation of attorney and client continues, and

as much longer as the influence of the relation can be sup-

posed to extend. If the relation has ceased but the influ-

ence of the relation continues to affect the minds of the

parties, all contracts made under the influence will be

avoided."

"Agreements between attorney and client of the kind

sought to be specifically enforced in this case, when brought

before a court of equity for its consideration are subject to

the well settled principles that enjoin it upon the court care-

fully to scrutinize the dealings and contracts between attor-

ney and client, and to protect the latter against every attempt

of the former to gain any undue advantage over his client.

All presumptions are in favor of the client, and there must

be clear proof, not only of the due execution of the instru-

ment but also of its integrity and entire fairness, outside the

paper itself."



29

"Brock v. Barnes, 40 Barb., 421 ; Nesbit v. Lockman, 34

"N. Y., 167 ; and see opinion of Bacon, J., in Hitchins v. Fan

"Brunt, 38 N. Y., 342 ; Story Eq. Pars., 308 to 324; Ford v.

"Harrington, 16 N. Y., 285; Comstock v. Comstock, 57

"Barb., 453-"

Burling v. King, 46 How. Prac., 452.

To the same effect see

:

Thomas v. Turner, 87 Va., 1.

Klein v. Brochert, 89 Minn., 377.

Henry v. Fance, 11 1 Ky., 72.

Judah v. Fincennes, 23 Ind., 273.

County Chester v. Barber, 97 Pa., 455.

In Thomas v. Turner, 87 Va., 1, under such a case the

Court says

:

"It is the duty of an attorney to give to his client the ben-

"efit of his best judgment, advice, and exertions, and it would

"be a just reproach to the law if he were permitted to bring

"his own persona] interest into conflict with that duty by se-

curing a benefit to himself through the influence which the

"relation implies. All transactions between the parties to be

"upheld in a court of equity must be uberrima fides, and the

"onus is on the attorney to show not only that no undue in-

"fluence was used or advantage taken, but that he gave his

"client all the information and advice as against himself that

"was necessary to enable him to act understandingly. He

"must show in other words, ( 1
) that the transaction was

"perfectly fair; (2) that it was entered into by the client
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"freely; and (3) that it was entered into with such full un-

derstanding of the nature and extent of the rights as to

"enable the client to thoroughly comprehend the scope and

"effect of it. Or as Lord Eldon puts it in the famous case

"of Huguenin v. Baseley, 14 Ves., 273, the transaction must

"be shown to have been the 'pure, voluntary, and well-under-

stood act' of the client's mind, otherwise a court of equity

"will undo it as having been unduly obtained. And in the

"later case of Smith v. Kay, 7 H. L. Cas., 750, Lord Cran-

"worth said that there is no branch of its jurisdiction which

"a court of equity is more ready to exercise than this."

The rule is stronger with regard to attorney's fees than

with contracts for the purchase of a client's property, and in

such a case the Wisconsin Supreme Court announced the high

principle involved

:

"Attorneys are the ministers of justice as well as courts,

"and justice will not be contented with half-hearted service

"on the part of her ministers, nor will she tolerate a bargain

"counter within her temple. If an attorney purchase his

"client's property concerning which his advice is sought, the

"transaction is always viewed with suspicion, and the attorney

"assumes the heavy burden of proving that not only was

"there no overreaching of the client, but that the client acted

"upon the fullest information and advice as to his rights. In

"other words, the attorney must prove uberrima fides, or the

"transaction will be set aside by a court of equity. These

"principles are so well established as to need no citation of
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"authorities, and to the credit of the profession, be it said,

"it is rarely necessary to invoke them."

Young v. Murphy (Wis.), 97 N. W., 496.

"In what we shall hereafter say upon another topic, we

"must not be misunderstood as in anywise approving the

"methods by which this agreement was procured, or assent-

ing to the notion that such an agreement, made under such

"circumstances, would in any event be sustained. A client,

"inexperienced in business coming in response to an invita-

tion, apparently reposing entire confidence in the lawyers

"and desiring their aid because of the information they pos-

"sess, at the first interview makes an agreement binding her

"to pay, in the event of the successful outcome of the litiga-

"tion, a fee equal to one-half or one-third of the amount re-

covered. On the lawyer's own story, the client accepted

"without question his own statement as to the share custom-

"arily charged as a contingent fee. It would seem that under

"such circumstances the burden would rest upon the attorney

"to show that the bargain was a fair one for the client. The

"late Chief Justice Beasley, in an opinion holding that, be-

"cause of the non-adoption in this state of the law of cham-

"perty and maintenance, a contract between attorney and

"client, providing for a contingent fee proportioned to the

"amount of the recovery was not necessarily void, at the

"same time said: 'Such contracts will be inspected with jeal-

" 'ous vigilance by the courts on account of the delicacy of

" 'the relationship of the parties to them; and the most trans-
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" 'parent candor and good faith is required on the part of the

" 'attorney in these dealings with his client.' Schomp v.

"Schenck, 40 N. J. Law, 195, at page 200; 29 Am. Rep.,

"219. And, although the case cited by him related to a

"transaction occurring pendente lite, the same rule has been

"frequently applied to transactions occurring at or even be-

"fore the employment of the attorneys; the inquiry being

"whether there existed in fact a relation of trust and confi-

"dence between the parties. Arden v. Patterson (1821), 5

"Johns, Ch., 44, per Chancellor Kent; Mills v. Mills (1857)

"26 Conn., 213; Taylor v. Bemiss (1884), no U. S., 42,

"per Miller, J., at page 45 ; Ex parte Plitl (1853), 2 Wall,

"Jr., 453, Fed. Cas. No. 11,228, per Grier, J., at page 476,

"2 Wall, Jr.; per Kane, J., at page 480, 2 Wall, Jr.; Foster

"v. Jack (1835), 4 Watts, 335, per Gibson, C. J., at page

"339; Chester Co. v. Barber (1881), 97 Pa., 455, per Pax-

"son, J., at page 463; Brown v. Bulkley, 14 N. J. Eq., 451-

"458; Dunn v. Dunn, 42 N. J. Eq., 431, 7 Atl., 842; Porter

"v. Bergen, 54 N. J. Eq., 405, 34 Atl., 1067; Tate v. Wil-

"liamson (1866), 2 Ch. App., 55-61."

Lynde v. Lynde, 64 N. J. Eq., 736.

In Midler v. Kelly, 125 Fed., 212, by the Circuit Court

of Appeals for the Third Circuit, a contract for a contingent

fee of 50% was entered into before the relation of attorney

and client existed, and the Court says

:

"The general consensus of opinion is summarised in 5

"Am. & Eng. Ency. Law (2d Ed.), p. 8? 8: 'It may be

" 'stated as a well grounded rule that a contract for a con-
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'tingent fee must be made in good faith, uberrima fides,

'without suppression or reserve of fact, or apprehended dif-

'ficulties, or undue influence of any sort or degree; and the

'compensation bargained for must be absolutely just and

'fair, so that the transaction is characterized throughout by

'all good faith to the client.'
"

In Taylor v. Bemiss, 110 U. S., 42, the Supreme Court

of the United States spoke of the "suspicion which naturally

attaches to such contracts" and said "where it can be shown

"that they are obtained from the suitor by any undue influ-

"ence of the attorney over the client, or by any fraud or im-

"position, or that the compensation is clearly excessive, so as

"to amount to extortion, the Court will in a proper case pro-

"tect the party aggrieved."

Many courts have held that a contingent contract for a

half or a third of the recovery is presumptively invalid or will

be set aside upon the application of the client.

"In consideration of what the attorney is to do the client

"is induced to enter into an agreement by the terms of which

"he is to pay over to the attorney as his compensation, one-

"half of his interest in what is stated to be a large estate.

"Such an agreement, upon its face, seems to us to be uncon-

scionable. We have not overlooked the language of sec-

tion sixty-six of the Code of Civil Procedure, which pro-

"vides that an attorney has a lien upon his client's cause of

"action, and says that 'the compensation of an attorney or

" 'counsellor for his services is governed by agreement ex-
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" 'press or implied which is not restrained by law.' By this

"agreement the attorney is to receive as compensation 50%

"of what the client shall obtain as his interest in the estate

"involved in the proceeding. We are aware that of late the

"payment of large fees has been sanctioned by courts, but no

"case has been brought to our attention which has gone to

"the extent of upholding a fee of one-half the client's cause

"of action; and, now that the question is squarely presented

"whether such an agreement is conscionable, we think it

"would not be in the interest of public policy of professional

"ethics to place the seal upon it."

In re Fitzsimmons, 79 N. Y. Supp., 194.

"He undertook to prove that he had a contract with

"plaintiff for 50% of any recovery, the plaintiff to pay all

"disbursements. The only evidence to support this propo-

sition is his own testimony, which the plaintiff contradicts.

"The Court is not satisfied that such a contract was made,

"but, if it were, it was so utterly unconscionable as to be

"void. Matter of Fitzsimmons, 97 N. Y. Supp., 194. The

"action was to recover damages for injuries resulting from

"an ordinary street accident, a collision between a car and

"a truck. To constrain or persuade a client into agreeing

"to give half the recovery and to pay all the disbursements

"besides for preparing and trying such a case, is an abuse of

"confidence, which, in the language of the case cited, 'it would

" 'not be in the interest of public policy or professional ethics

" 'to approve."

Herman v. Metropolitan St. Ry. Co., 121 Fed., 184.
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When, as in this case, complainant fails to prove his con-

tract, or fails to show the uberrima fides required, he may be

allowed for his services on a quantum meruit.

"But such inferences on the consideration proposed will

"not justify or sustain a contract for a contingent fee, al-

though it might sustain an action for services rendered by

"reason thereof upon a quantum meruit. It is, therefore,

"very plain that plaintiff is not entitled to recover on the

"special count under an express contract for a contingent fee,

"as set out in his declaration, and which he has endeavored to

"sustain in his evidence, but he may be entitled to recover

"under a general count for the value of the services actually

"rendered by him. Such invalid contract furnishes no cri-

"terion as to the amount that plaintiff will be entitled to re-

"cover, if anything. 5 Am. & Eng. Law, 2d Ed., p. 828.

" * * * Where an attorney suppresses the facts of the

"case, or uses any unfairness in securing a contract of this

"character, it will be held invalid, and, if he has rendered any

"service in carrying out such contract, he will be permitted

"to recover on a quantum meruit. Chester County v. Barber,

"97 Pa., 455 ; Stewart v. Houston & T. C. R. Co., 62 Texas

"248."

Dcrr v. Camden (W. Va.), 65 L. R. A., 348.

In Robinson v. Sharp, 201 111., 86, a case similar to the

one in hand, the attorneys having deceived the client as to

the amount of costs which the attorney might have to pay and
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the difficulty of the suit, the Court set aside the contract for

50% and allowed a reasonable fee.

See also

:

/;/ re Pieris, 81 N. Y. Supp., 927. ,

Manning v. Charte, 40 Fed., 125.

Planters Bank v. Hornberger, 4 Coldw., 531.

Downing v. Major, 2 Dana, 228.

These cases are applicable to the facts in our case, and we

believe that under these principles of law the claim of Nash

& Nash as against William must be denied and they given

only what is right and just, in no case more than William had

agreed to give.

The testimony is uncontradicted that Dormitzer told Wil-

liam that Nash would take the case for a contingent fee of

20% but if he would make it 35% Nash would advance the

costs, which would be very large. Nash has advanced or paid

no costs, but all have been paid by the children themselves.

We, therefore, ask that Nash be allowed, not the 20% which

Dormitzer said he was willing to take, but 25% which was

the amount for which Dora May contracted. The Superior

Court held that $5000 was a proper fee for acting as attorney

in the State Court, and we believe $7000 is proper for the

services in the Federal Court. This makes the $12,000,

which is 25% of William's recovery. Nash introduced no

evidence of the services or their value.

This 25'/ amounts to $12,000 and with the $6,000 from

Dora May gives Nash & Nash a fee of $18,000, which we
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the facts and the law herein.

Ernest B. Tull.

Ernest B. Tull was a minor until within the past few

months. In the beginning of the litigation in the State Court,

Judge W. M. Murray was appointed as guardian ad litem

for him and served as such during all of that litigation. When

the decree was signed in the State Court provision was made

therein for the compensation of the guardian and his attor-

neys. In the United States Court, F. W. Dewart was ap-

pointed guardian ad litem for Ernest and has acted as such

for him during all the litigation, serving as his own attorney.

In amendments to the bill Nash & Nash set up their claim

against Ernest. They alleged that Dora May and William

"requested and employed" Nash & Nash to look after the

interests of Ernest, that Nash & Nash secured the employ-

ment of a guardian ad litem in the State Court and in the

United States Court and that they will secure one for him

in the United States Supreme Court. That $5,000.00 is a

reasonable compensation "for such services." (pp. 21-24.)

An answer was filed by Ernest's guardian ad litem, deny-

ing all the allegations, and submitting himself to the protec-

tion of the Court. (r>. 25.)

Nash & Nash both testified that Dora May and William

and F. M. Tull the father asked and employed them to look

after Ernest's interests, (pp. 91, 95, 97, 160.) Judge L. B.
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Nash expressly testified that no contract could be made by

him or by anyone for him. (pp. 136, 137, 141, 148, 161.)

That they acted as attorney for \Y. M. Murray the guardian

ad litem, (pp. 22, 92, 100, 103, 161, 162.) That they

made claim before the State Court for compensation, (pp.

107, 108.)

Dora May and William both denied that they asked or

employed Nash & Nash to represent Ernest, (pp. 39, 71.)

It is difficult to understand just what is claimed against

Ernest.

Nash & Nash were attorneys for complainants in both

suits, they made Ernest a defendant as they were obliged to;

they had a guardian ad litem appointed for him, in both

suits, as was necessary under the law. Certainly this was

not anything for which Ernest should pay. It was all part

of what was necessary for them to do, as attorneys for com-

plainants, to get all necessary parties properly before the

Court.

Thev also claim to have acted as attorneys for the guar-

dian ad litem. If this is true, they should be paid for it. But

the guardian himself is liable for this. It has been held many

times that counsel for a receiver, assignee or administrator

has no cause of action against the property for his fees.

Crumlish v. R. R. Co. (W. Va.), 22 S. E., 90.

Stuart v. Boulware, [33 U. S., 78.

Joosi v. Bennett (Cal.), 56 Pac., 43.

In reSkoll (Minn.), 80 X. \Y., 953.
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Not only so, but the decree by the Superior Court, the

final decree in the case in the State Court, absolutely concludes

them and their rights in any such contention.

The decree provides

:

"Lucius G. Nash, of the firm of Nash & Nash, being

"present and participating in the hearing and testifying there-

"in at his own request, and the said Nash & Nash not having

"presented to said guardian ad litem, or filed with the Court,

"any claims for fees or expenses as attorneys for said guar-

"dian ad litem, and said L. G. Nash having refused to pre-

"sent any such claim at the hearing; and having heard proofs

"in the matter, the Court finds that five thousand dollars is a

"reasonable sum to be allowed to said William M. Murray

"for his compensation as guardian ad litem, and for all

"charges, expenses, and obligations incurred by him in the

"discharge of his duties as such guardian ad litem, including

"any claim which Nash & Nash may have for fees or ex-

penses as attorneys." (p. 223.)

This judgment is certainly a bar to any action by Nash &

Nash against the estate for any services rendered Judge Mur-

ray as guardian ad litem.

As against the present guardian ad litem, they say they

do not represent him or appear for him, have filed no papers

for him or for the infant, (p. 110.)

The only claim they make is the general indefinite one

that, as to a certain extent the interests of their client and
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Ernest's interests coincide, therefore Ernest should pay them

something. Such a claim, it seems to us, needs only to be

stated to be denied. Their services are voluntary, if they

have ever performed any, and are merely incidental benefits

to Ernest.

The doctrine that Ernest must pay for such services, is

such a novel one, that it is difficult to find authorities, if any

be necessary. In the case of Hand v. Savannah R. R. Co.,

31 So. Car., 162, the same question seems to have been raised

and a clear statement made of the law involved.

"The underlying principle in all these cases, where one

"has been allowed compensation out of a common fund be-

longing to others, for expenses incurred and services ren-

dered in behalf of the common interests, is the principle of

"representation or agency. Where such compensation has

"been allowed, the party claiming has been in some way the

"recognized and authoritative representative of the whole and

"therefore authorized to contract for the whole. * * *

"No one can legally claim compensation for voluntary ser-

"vices to another, however beneficial they may be, nor for

"incidental benefits and advantages on account of services

"rendered to another, by whom he may have been employed.

"Before a legal charge can be sustained, there must be a con-

"tract of employment either expressly made or superinduced

"by the law upon the facts * * *.

"Can these parties come in under the principle we have

"laid down above? Do not they rather occupy the position



4i

"of rendering an incidental service, to parties not represented

"by them, but derived to them because their rights were in-

volved in the same question, as to which they had been en-

"gaged for others? * * *

"This Court has no power to subject the property of citi-

"zens to claims, except such as may be founded upon legal or

"established equitable principles making such property liable.

"It has no power to adjust claims upon grounds of abstract

"moral equity. On the contrary a claim to be sustained by

"the Courts must amount to a cause of action under some

"settled legal or equitable principle."

Hand v. Savannah Cff Charleston R. R. Co., 21 So.

Car., 162.

To the same effect see:

Bound v. South Car. Ry. Co., 59 Fed. 512.

B. & O. Ry. Co. v. Brown, 79 Md., 442.

McGraw v. Canton, 74 Md., 559.

Wilson v. Kelly, 30 S. C, 483.

These statements seem peculiarly apposite to the claim

of Nash & Nash against Ernest, and we believe that under

these legal principles Nash & Nash have no claim of any

kind against Ernest.

The writer hereof, who has acted as guardian ad litem

for Ernest in this litigation, has used his best efforts to pro-

tect the interests of his ward. If he has overlooked anything

which he should have done, he would respectfully ask the

Court not to let the ward suffer thereby, but for the Court to
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protect the minor's interests. For as was said by Chief

Justice Marshall:

"In all suits brought against infants, whom the law sup-

poses to be incapable of understanding and managing their

own affairs, the duty of watching over their interests devolves,

in a considerable degree, upon the Court."

Bank of U. S. v. Ritchie, 8 Peters, 128.
,

In this litigation with their attorneys, these children have

not in any way sought to take technical advantage in any

matters. They have tried to have the facts elicited and on

those facts do justice and equity. The matters of arrange-

ments with his attorneys are not matters to which one usually

has witnesses, especially where as here the relations already

existing with the attorneys were close and confidential.

We believe the Court below in allowing Nash & Nash

over $40,000 for their services, overlooked some of the tes-

timony and some of the legal principles applicable herein.

Nash & Nash by getting i2 l/2 r
/r from Dora May and

25 r
7 r from William will receive $18,000, and we feel certain

that this Court will say, with us, that those amounts and that

sum are all that the law gives to Nash & Nash under the

facts, and all that in equity and good conscience they should

receive.

Respectfully submitted,

F. W. Dewart,

Solicitcr fcr Appellants.


